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" U.S, Environmental Protectxon Agency
U.S. Department of the Interior
U.S. Department of Commerce

Washington, D.C.

April 17, 1998

Joim Caffrey, Chair
State Water Resources Control Board
501 P Street o
Sacramento, CA 95814

: - Douglas Wheeler

Segrétary for Resources _
‘ 1416 sth Street . s
Sacramento, CA 95814 : -

Dear Mr. Caffrey and Mr. Wheeler: .

We understand that the State Water Resources Control Board is considering a
. revised schedule of the water rights hearings to implement the Bay-Delta
© Accord aad.Water Quality Control Plan (WQCP) standards, which would extend the
hearings well beyond the end of the year. We are deeply concerned that such a
significant delay may threaten progress toward meetin g our shared comm:.tments
in the CMFBD process and related programs. l

As you know, ac¢cording to the schedule included in ghe Framework Agreenent
between the state and federal agencies that established the foundation for the
Accord and the CALFED Bay Delta Program, the Board was originally expected to
complete the watexr rights hearings in the summer of 1887. This schedule would
have allowed the impacts of a new water: rights decision to be fully
incorporated into the CALFED process. Unfortunately, the draft EIS was not
released until November of 1997. The Board then announced that the hearing
.process would be completed at the end of 1998, when the Board's intexim
decision to implement the Accord standards expires. Zarlier thig vear,
however, the Board released a draft revised schedule that would restructure
the hearing process to. allow tha Board to act firat on.any negotiated '

' ‘ agreements that have been daveloped, but would alse extend the hearlngs well
into next year.
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We share the Board's desira to accommodate negotiated agreements among the
water rights holders in the Bay-Delta watershed, and the federal agencies have
gupported development ¢f a phased schedule to facilitate those agreements. We
are concermed, however, that the negotiations are unlikely to be successful
unless the Board is prepared to act in a timely fashion. Under the Board's
draft revised schedule, evidentiary heaxings in axreas whexe negotiated
‘agresments are not developed or adcpted would not even begin until 1999, four
years after the Agcord was signed. Delays of this magnztude in the Board's

' decision are unlikely to provide much 1nceﬁr1v= for negctla*xons to cowmence
or be completed. promptly..

We are also concerned that the reviged schedule may threaten the progress wade
o date toward completing the next phase of the CALFED Bay-Delta Program. As
you knéw, full implementation of the Bay- -Delta acserd and WOCP standards is
the foundaticn upon which the long-tsrm CALFED Program is based. In addition,
the success of the CALFED Program will bs based in large pazt on our ability
to provide assurances that commitments to meet program goals will be met in a’
timely fashion. For these reasons, it will be extremely difficult, if not
impossible, to develop broad-pased support for a CALFED assurances package in
the continued absence of timely, decisive action by the Board - to meet overdue.
commitments on water rights and water quality standards compliance.

We are further concerned that the Bcard‘S'prcposéd'delay in zeaching a final
comprehensive decision may affect the ongoing implementation of the Accord.
By its texms, the Ac¢ord was intended as an interim wmeasure, designed to
provide ceztainty for both water users and nnV1rcnmental interests pendlng
long-term decisions on wany of California's resource management issu2s., The
original Accord sigrned in 1994 explicitily envisioned the expeditious ‘
completion of the State Board's water rights decision, Last fall, when the
Accord was extended for one year, the fedeyal parties again were relying on
representatlons that the State Board water rights process would be completed
before the end of 1998. .Although we recegnize that the Board proposes taking
interim action to assure that Adeord protections do not expire at the end of
the year, we never intended that the Accord become viewed as a “permanent®
fixture excusing the inability of the Stats Board to complete its pProcess.

The federal commitments in the Accord, both those to meet water quality
standaxrds in the interim period and those concerning the Endangered Species
Act, were made in the context of a limited-term interim agreement, and all of
the’ federal agencies will need to carefully consider the deszrabllicy of
extending thosa commltments to accommodate the schedule erivigioned by the

Boaxrd.
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We also note Ehaé the Board's schedule may have' consequences for listing
decisions under the Endangered Speciés Act (ESA). As you know, the Na=ional

‘Marine Fisheries Service (MMFs) and the U,8. Fish and Wildlife Service (FW3)

have worked cleosely and successfully with the sState of Califsrnia to develop
State and local programs and regulatory mechanigms thab cbviats the need to
list additional species under the BSA. We hope that this coliaborative
approach to species protectxcn will continue. Nev»r.heless, as recent
judicial decisions ‘have demonstrated, the federal agencies ‘cannot rely on mere
promises of future regulatory action to avoid listings. If final action by

‘the Board implementing the Water Quality Control Plan is again delayed, ie

will be mors difficult for MMFS and FWS to conclude that regulatory mechanisms

.are in placa to assure the pzotectlon of "andldace and prcpcsed specias.

For all of these reasons, we bhelieve that ‘the poten:1a1 1mnact* o% the Board’'s
schedule on CALFED and related programs should be further discussed and
evaluated among all the parties, and suggest that the Board consider more
specific mechanisms within its prccess to berter agsure comunetlon of a
comprehen51ve watgr rights deg¢ision as soon as posgible, =herwise,. wa rigk
losing public confidence in our ability to fully implement and. appovtion

‘responsibility f£or the Bay Dalta Accord standards, just as we ars seakiry

public¢ suppoxt for long term solutions that will demand even greassr .
commitment and greater leadership from the CALFED agenciss. &ivan the
importance of the Accord and the CALFED Program to the State’'s economy and
envirconment, we simply cannot afford to inour significant d€lays in the

Boaxrd’'s process.

We believe it would be useful to schedule a meecivg to discuss thage issues
following mhe state boaxd workshop on April 21. Iz the meantime, please call

‘us if you have guestions, or have your staff contact Patrick Wrighc at 413-
- 744-1024. . .

Bot Ppcisagee,

Sincerely,

Robert Perciasepe .. Texry B. Gareia ’ C)
Assistant Administrator - Assistant Secyetary Deputy Segqyataxy

U.$, EPA o U.S. Dept of Commerce | U.8. Dept of Interior .
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